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jury, do not extend to the inhabitants of our insular possessions. It would 
seem that this applies equally to all the territories of the United States. By sec- 
tion 3 of Article IV of the Constitution, Congress is given the power " to dispose 
of and make all needful rules and regulations respecting the territory and other 
property belonging to the United States." Therefore, it is suggested, there can 
be no distinction between the organized and the unorganized territories. The 
privileges guaranteed by the Bill of Rights in fact extend to the former only by 
virtue of an Act of Congress or a treaty provision. The conclusions of the 
Supreme Court, moreover, with reference to the Fifth and Sixth Amendments, 
seem equally applicable to the provisions of the other amendments. The court, 
indeed, quotes with approval from an earlier decision to the effect that the right 
of indictment and jury trial are not fundamental in their nature. See Hawaii 
v. Mankichi, 190 U. S. 197. Yet if the court is to determine what provisions 
are and what are not fundamental, it must do so not in accordance with any 
provisions contained in the Constitution itself, which makes no such distinction, 
but in accordance with some general principles of constitutional law not found 
in the written instrument, and therefore in the nature of an unwritten and 
evolved constitution. In legislating for the states, Congress is limited only by 
the terms of the written Constitution ; in legislating for the territories its limita- 
tions are unwritten. Whence comes this evolved constitution? Its provisions, 
it is argued, are deduced by analojry from the provisions of our written Consti- 
tution, so far as they are applicable to the situation, and also, it may be, from 
the general principles of the unwritten constitution of Great Britain. But these 
restrictions, Judge McClain thinks, should not be applied by the courts, since 
their power to declare the acts of a co-ordinate branch of the government invalid 
extends only to such acts as contravene the provisions of the written Constitu- 
tion. They must depend for their enforcement upon the same influences which 
have enforced the unwritten constitution of Great. Britain. This result seems 
the wiser, also, because the application of these principles will involve broad 
questions of' public policy pertaining rather to statesmanship than to legal theory, 
and therefore more germane to the executive and legislative branches than to the 
judicial department. Judge McClain concludes that whatever may be our opin- 
ions as to the responsibility of these branches of our government, it would seem 
unwise to recognize the paramount supremacy of the courts in enforcing such 
a constitution. This result, which follows as the corollary of the Dorr case, 
will give to the government of our newly acquired possessions the elasticity 
which is necessary in dealing with the novel conditions, and will also save 
our written Constitution the wrench which would be inevitable in fitting its 
provisions to a condition for which it was never intended. 1 



Personal Names. — The legal problem with regard to names arises usually 
in two classes of cases: in pleading, where there has been a misnomer in some 
process ; and where a written instrument, such as negotiable paper or a deed, 
has been signed with a fictitious name. In these cases, if the party sued has 
used the name, the question is merely one of identifying him as the user and 
then applying doctrines of estoppel. See 2 Bouvier, L. Dict., Rawle's Rev., 
463. A more fundamental question, involving the nature of a name and the 
right to its use, is presented when a man wishes to change his name perma- 
nently. This topic forms the basis of a late article in the Yale Law Journal, 
Personal Names, by G. S. Arnold, 15 Yale L. J. 227 (March, 1906). By a treat- 
ment somewhat historical, supplemented by a collection of authorities, the author 
shows that originally a name was only a convenient method of distinguishing 
individuals from one another, and, being selected arbitrarily by the bearer, could 
be abandoned at his caprice. This early common law doctrine persists to-day ; 

1 As to whether there is an unwritten constitution which applies to the states as 
well, see Unwritten Constitutions in the United States, by Emlin McClain, 15 Harv. L. 
Kev. 53r. As to what constitutional rights are fundamental and what are not, see 
The Legal Status 0/ the Philippines, by Lebbeus R. Wilfley, 14 Yale L. J. 266. 
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a change of name requires no particular formalities, such statutes as there are 
being merely permissive and not prohibitive. Lqflin and Rand Co. v. Steytler, 
146 Pa. St. 434. Mr. Arnold's conclusion seems to be that of the English 
writers, that the name of a person is a mere fact, not a legal right. It is the 
appellation by which one is known, and legally a person may have any name he 
can induce the public to use. See 26 Sol. J. 689. Even the fact that a man's 
name has been changed by the legislature does not compel the public to call him 
by his new name, but merely gives unequivocal and notorious beginning to its use. 
Leigh v. Leigh, 1 5 Ves., Jun., 92, 98. Assuming, then, that a man may change a 
name at will, are there any limitations upon the new choice ? He may assume any 
name, even one similar to that of another person, provided it is not used to pass 
off his own wares or merchandise as those of that other. Pollock, Torts, 7th 
ed., 156; Addison, Torts, 7th ed., 575. The reason for this latter qualification 
is apparently the one pointed out by Mr. Arnold, that in a business a name may 
have assumed the nature of a quasi trade-mark. 1 That one can assume a name 
which happens to be the name of another person seems to follow from the 
proposition that a name is a mere fact. It is undeniable that the choice of 
the- name of a person of reputed integrity and honor by one of dissolute and 
disreputable habits is harmful to him whose name is so used. But as there is 
no legal right injured, the remedy must come from the legislature, for at com- 
mon law it is damnum absque injuria? Such a choice of a name would be all 
the more reprehensible were it made merely from malice ; but even in such a 
case it is at least questionable whether motive per se would make this act a legal 
wrong, no legal right being otherwise transgressed. 
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1 For a discussion of the law on this point, see 18 Harv. L. Rev. 56, 318. 

2 It could hardly be contended that the right to a name falls within the very shadowy 
limits sought to be established for the so-called right to privacy. For a general discus- 
sion of the latter right, see The Right to Privacy, by Samuel D. Warren and Louis D. 
Brandeis, 4 Harv. L. Rev. 193. 
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Principles of Contracts at Law and in Equity. A Treatise on the 
General Principles concerning the Validity of Agreements. By Sir Fred- 
erick Pollock. Third American from the Seventh English Edition. With 
Annotations and Additions by the late Gustavus H. Wald and Samuel 
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